STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TERRELL O L COVPANY,
Petiti oner,
VS. CASE NO. 89-6162

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, K N Ayers, held a public hearing in the above-
styl ed case on March 27, 1990, at Tanpa, Florida.

APPEARANCES

For Petitioner: John J. Chanblee, Jr., Esquire
202 Cardy Street
Tanpa, Florida 33601

For Respondent: Vernon L. Whittier, Jr., Esquire
605 Suwannee Street
Tal | ahassee, Florida 32399- 0458

STATEMENT OF THE | SSUES

VWhet her Petitioner qualifies for certification as a Mnority Busi ness
Enterpri se.

PRELI M NARY STATEMENT

By letter dated Novenber 1, 1989, Terrell QG| Conpany (TCC), Petitioner
requested an adm nistrative hearing to contest the denial of its application for
certification as a Mnority Business Enterprise. By letter dated Cctober 24,
1989, the Department of Transportation (DOT), Respondent, notified TOC that its
application for certification had been denied. As grounds for the denial, DOT
all eged that the mnority owner did not exercise control over the firm and the
firm does not appear to be an independent business entity. Further, DOT all eged
TOC does not neet the definition of "regular dealer", and the firmfailed to
provi de information requested by DOT.

At the hearing, Petitioner called five witnesses, Respondent called two
wi t nesses, one of which had been called by Petitioner, and 27 exhibits were
admtted into evidence.

Proposed findings were tinely submtted by Respondent. Those proposed
findings are generally accepted. Proposed findings not included herein were
deened immaterial to the concl usions reached.



FI NDI NGS OF FACT

1. Terrell G Conpany (TOC) was incorporated in 1986 with G ady Terrell
Jr., as president; Richard W Glliamand J. Anthony Bel cher as board director
nmenbers.

2. As of the time of this application, Gady Terrell owned 60 percent of
the stock of the conpany, Belcher owned 20 percent, G lliamowned 19 percent,
and Anna Al verez, conpany secretary, owned 1 percent.

3. The conpany was started with a $6000 | oan nmade by Grady Terrell, Jr.
whi ch sum was borrowed from C & S National Bank (Exhibit 16).

4. Gady Terrell, Jr., is a black male and, therefore, designated as a
menber of a mnority and/or di sadvantaged cl ass by statute.

5. Neither Belcher nor Glliaminvested capital in TOC, but received their
stock in the conpany for services in kind.

6. The By-Laws of TOC provide that all tinmes at |east 51 percent of the
stock in TCC shall be owned by "m nority individuals" as that termis defined in
state and federal statutes applicable to minority business enterprises or
di sadvant aged busi ness enterpri ses.

7. Several lines of credit obtained by TOC fromC & S Bank were guar ant eed
by Grady Terrell, Jr. (Exhibits 9-12). No loans to TCC were guaranteed by
anyone el se.

8. Anthony Bel cher resigned fromthe Board of Directors of Belcher QI
Conpany in 1982 and thereafter served as a consultant for approximtely two
years. He has not been affiliated with Belcher O Conpany since that tine
(Exhibit 15).

9. Gady Terrell, Jr., executed the |lease for the property occupi ed by TOC
for an office (Exhibit 6).

10. G ady Terrell, Jr., approves all major purchases, all invoices for
paynment, and other bills for paynment except routine nonthly bills for utilities,
vehi cl e paynents, etc., at TCC

11. In connection with the line of credit with C & S Bank, TOC assi gns
nost of its receivables to the bank for collection

12. TCC is involved with bidding on and suppl yi ng vari ous agenci es of
government (federal, state and local) w th petrol eum supplies.

13. To nmake these deliveries, TOC owns two small tank vehicles of 1500 and
2500 gal l on capacities, respectively. (The record is unclear whether the 2500
gal l on tank vehicle replaced the 1500 gallon truck.) Wen necessary to deliver
| arger quantities than can be hauled in TOC s trucks, a commercial carrier is
utilized. 1In all cases, however, TOC takes ownership of the oil at the |oading
site.

14. TCC entered into a | ockbox agreement with Bel cher G| Conpany in which
Bel cher extended TOC a line of credit to purchase petrol eum products from
Bel cher. An arrangenent was made with the bank to establish a special account



into which the custoner would remt paynent for product delivered and the bank
woul d credit Belcher's account for the invoice price. This |ockbox arrangenent
wi th Bel cher has been inactive for several years. At one tine, TOC purchased
nearly all of its products from Bel cher, but that is no |onger true.

15. Richard W Glliamis the executive vice-president of Terrell. He
receives no salary fromTOC, but is reinbursed for out-of-pocket expenses. He
has the authority to accept bids for the purchase of fuel fromdealers and to
execute contracts with purchasers. @ |liamhas operated other businesses in the
past and has considerably nore experience in business matters than does G ady

Terrell, Jr. However, no evidence was presented upon which a finding can be
made that Glliamis the person actually running TOC, and Grady Terrell, Jr., is
but a figurehead. It is a fact that Grady Terrell, Jr., is legally in charge
of , and has the authority to, fully direct the operations of TCC

16. In addition to the tank truck(s), TOC has |eased a service station
where three 3000 gallon tanks are located in which TOC can store inventory if
desired. Gady Terrell, Jr., also executed this |ease

17. TOC has been certified as a DBE by several governnental agencies,
i ncluding the Defense Logi stics Agency who contracts with TOC to deliver
petrol eum products to ships in Mani; and certification has been denied by nore
than two agencies to which applications were nade.

18. No evidence was presented that TOC failed to submit all information
requested by DOT.

CONCLUSI ONS OF LAW

19. The Division of Adm nistration Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

20. Section 339.0805, Florida Statutes, provides that not |ess than 10
percent of the amounts expended fromthe State Transportati on Fund shall be
expended with small business concerns owned and controlled by socially and
econom cal | y di sadvant aged i ndi vi dual s; and aut horizes the DOT to pronul gate
rules to certify these small business concerns as mnority business enterprises
or di sadvant aged busi ness enterpri ses.

21. Those rul es pronul gated by DOT upon which the denial of certification
of TOC was based included Rule 14-78.002, Florida Adm nistrative Code, which
provides in part:

(8) "Regular Dealer” means a firmthat owns,
operates, or nmintains a store, warehouse, or

ot her establishnment in which the materials and
supplies required for the perfornmance of the
contract are bought, kept in stock, and regularly
sold to the public in the usual course of business.
To be a regul ar dealer, the firmnust engage in,
as its principal business and in its own nane,

t he purchase and sal e of the products in ques-
tion. A regular dealer in such bulk itens as
steel, cenent, gravel, stone, and petrol eum
products does not need to keep such products

in stock, if the dealer owns and operates the
appropriate distribution facility. Brokers



and packagers shall not be regarded as regul ar
deal ers within the nmeaning of these rules.

22. Rule 14-78.005(7), Florida Adm nistrative Code, provides in part:

The ownership and control exercised by socially
and econom cal |y di sadvant aged shall be real
substantial, and continuing, and shall go
beyond nere pro forma ownership of the firm

as reflected in its ownership docunments. The
soci ally and economi cal |y di sadvant aged owner
shall enjoy the customary risks and profits
commensurate with their ownership interests,

as denmonstrated by an exam nation of the sub-
stance rather than formof financial and
manageri al arrangenents. In assessing business
i ndependence, the Departnment shall consider al
rel evant factors, including the date the firm
was established, the adequacy of its resources,
and the degree to which financial relationships,
equi prent | easi ng, and ot her busi ness rel ati on-
ships with non-DBE firnms vary fromindustry
practice.

23. Rule 14-78.007(2), Florida Adm nistrative Code, provides in part:

(8) In order for the additional information to
be consi dered, the DBE shall return the requested
information to the departnent within 30 days
after receipt of the request. |If the additiona
information is not received within 30 days, the
department will process the application with

the information as provided.

24. As noted in the findings above, no evidence was subm tted by DOT that
additional information requested was not received, or that |ack of information
i nfluenced the determ nation that TOC did not qualify for certification

25. The primary, if not sole, reason this application was denied by DOT
was because of the belief that Gady Terrell, Jr., although the majority owner
of the stock in TOC, was not actually running TOC, but that R chard GI1liam was
directing the operations of TOC, and that TOC was closely affiliated with
Bel cher G| Conpany. The evidence presented will not support such a concl usion
To the contrary, the evidence was unrebutted that G ady Terrell, Jr., has both
de facto and de lure control over the operations and business activities of TCOC
He is the one guaranteeing repaynent of |oans made to TOC, the one who approves
t he purchase of equi pnent, the one who approves paynment of bills submtted to
TOC, and the one responsible for all business decisions nmade at TOC. The only
current links with Belcher G| Conpany is the use of office space at Belcher G|
when Terrell is in Mam.

26. Further, Terrell is the only person assumng financial risk in the
operations of TOC. He provided the start-up capital, albeit it froma bank
l oan, and he is the only one to obtain [oans to TOC fromthe bank to provide
operational capital



27. Although TOC does not have facilities at which to store nost of the
petrol eum products itself, nevertheless TOC qualifies as a regul ar deal er
because it owns or operates the transportation facility and the product carried
thereon to the purchaser. By owning the product before transferring it to the
buyer, TOC is a dealer and not a nere broker

28. Fromthe foregoing, it is concluded that Terrell G| Company, Inc.
meets all the requirements for certification as a D sadvantaged Busi ness
Enterpri se.

RECOMVENDAT! ON

It is recoomended that Terrell G| Conpany, Inc., be certified as a
Di sadvant aged Busi ness Enterpri se.

DONE and ENTERED this 17th day of May, 1990, in Tall ahassee, Florida.

K. N AYERS

Hearing Oficer

Di vision of Admi nistrative Hearings
The Desoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 17th day of My, 1990.

COPI ES FURNI SHED:

John L. Chanblee, Jr., Esquire
202 Cardy Street
Tanpa, FL 33601

Vernon L. Whittier, Jr., Esquire
Department of Transportation

605 Suwannee Street

Tal | ahassee, FL 32399- 0458

Ben G Watts

Secretary

Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, FL 32399- 0458
Attn: Eleanor F. Turner, M5 58

Robert Scanl an

Interi mGeneral Counse
Department of Transportation
562 Haydon Burns Buil di ng
605 Suwannee Street

Tal | ahassee, FL 32399- 0458



